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and remained free for abetting in prostitution. On June 1st,
the editor of this letter of protestreport wrote a1987,

against the passing of the kadithe sentence by of the
Syariah Court in Kota Bahru;

The Case of Kamariah Deraman Vs the State

"Kamariah Deraman, year old divorcee, firsta 37 was the
person to be sentenced for illicit sexual offenses under the

State Syariahamended Criminal Law which was enforced in
thisKelantan The involvedwhichyear. case was one

prostitution rather than adultery. hence the offender was a
woman. The sentence was passed on March 19, 1987.

According to a newspaper report, she asked for payment for
sex, to support her three children and an aged mother. The
court sentenced her to 31 months' jail or a $3,000 fine.
Syariah Court kadi Haji Ahmad Nadzirin Haji Abdullah said
this reduced sentence from $4,000 or two years'
imprisonment - in view of Kamariah's plea for leniency. The

who was charged with her. Mahmud Abdullah, 43,man was
married with seven children. He was only sentenced to seven
months' jail or a fine of $1,000. This implied that in the
kadi's view the seriousness of his offence in abetting in
prostitution and illicit (following the originalsex was

a quartersentence) of that of Kamariah's. She was four
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times more guilty for selling her body to support her family
of seven children, who cheated on histhan the married man

wife and family to have sex with her.

officers bearingAlthough they were found by enforcement
witness to the sexual offence, it is not known if a case of

against her robust partner.zina was even attempted or made
This is despite the in Islam, it is adulteryfact that
rather than prostitution that is indexed in the legislation

As it(Surah XXIV:2). his much lighterstands, offence
enabled him to pay his fine and to get off scot-free while
poor Kamariah, who could not pay her fine, jail.went to
Islam is concerned with preparing people for a responsible
married family life. When or how was this done for this man?

he aware of his duties and tasks as a responsible fatherIs
under Islamic Family Law? Did these concerns ever transpire
when the sentence was passed under Syariah Criminal Law? How

these two components of the law co-ordinated andare
integrated in the Syariah Court?

if KamariahIt seems as was more responsible than he was
under Islamic Family Law but less responsible than him under

Islam onlyIslamic Criminal Law. Since knows one law and
isthat the law of God to implement justice for all

without prejudice and rancour made for- was a proper case
in the eyes of God? In i'Kamariah harshest or most lenient
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the law is(subject to by States),interpretationsform
both partiesFor adultery,equal for both men and women.

consequences. By differentiating prostitutionbear the same
from adultery, the State automatically transfers the burden

guilt Reading aboutof the offence and to women.the
Muslimssure many Muslims and non

were concerned and saddened by the way in which sentence was
case merited apassed. Her plea of mercy that she would

againrepent (taubat) and would commit the offencenot
(Surah XXIV: 5, Save those who afterwards repent and make

Allah is forgiving a~d merciful andamends for Surah XVI:
119, For those who do evil in ignorance and afterward repent

and amend, for them Allah is afterwards indeed forgiving and

merciful).

Charity being anotherand welfare important principle of
community case
for the welfare authorities to review, either to support her
children in school or help her to obtain an 'honest* job to
support her family. The principles against which the fines

passed also unclear. What makes one kindwere are of
prostitution worth $4,000 as an offence and another $3,000

who pay to sleepor $2,000 etc.? Why with
women found to be much less guilty and why is it that even
in the presence of witnesses, married men who pay to sleep
with women are free from being tried for sexual offenses
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support in Islam, it should also have been a

Kamariah's 'crime', I am



under zina?

is hoped thatIt were fewer than foilr
enforcement officers, and so it did not merit an accusation
(Surah is thisXXIV: 13). For sexual offenses. method in
passing judgement then no different to it waswhat when
khalwat offence? Where have the corrections been
made? What then makes these new judgments more Islamic? The
public has to be enlightened on these issues before it can
be made to feel confident that the principles of humanity
and justice in Islam for all women and men - are properly
followed.

Significantly, it also appears that the way Islamic law is
being implemented, at least in Kelantan, follows the same
class principles in English law that offenders can have the
alternative of paying off their fines to avoid jail. This
creates a situation where the economically more advantaged

seldom inconvenience of remorsefeel the or guilt as the
poor do. If this system persists, under the present State
Syariah Criminal Law System, the jail would be full of poor
Muslim prostitutes, sexual offenders and alcoholics while
their on with the
same style of living - ready to apply the practical logic of
Western philosophy of 'being free to pay to stay free’.
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criminal law knows no barriersYet, Islamic
A thought that comes to mind is a statement fromor gender.

a Malaysian Syariah lawyer, Puan Kamar Ainiah Kamaruzaman,
who feels that Syariah Courts needed more qualified manpower

training smooth, effectiveand toresources ensure a
implementation Islamic Familyof the (TheLaw Newnew
Straits Times, Feb 23). It is supposed that this would apply

Islamic Criminal Law as well. Ironically, while one halfto
attempts to elevate the welfare and statusof the law of

Muslim rejects by pushingthe other half thiswomen,
prostitutes into jail.

would like to recall the case which this lawyer pointedI
of destitute prostituteout, who managed to get a hawker
permit to run her own small business. Her request forstall

Baitulmal was rejected. Yet,a loan from the the Baitulmal
businesscarries out activity it to . rejectchose a

destitute who wants to make livingan honest towoman
support her family. This could be Kamariah, after she serves
her jail sentence of two years. That is, if her spirit and
will to support destituteher family has not yet been
broken, by the grace of God."

Following this programme on Women
and Children in Development, now the Unit of Women and Human

'The Legal
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Resource Studies, organized a research project on

case, KANITA, a research

of race, class



Sociologicaland Implication of the Implementation of
Syariah Law in Peninsular Malaysia'. An earlier suggested
focus on Syariah Criminal law was widened to include- Syariah
Family law, to ascertain how family matters and crimes were
coordinated Islamicby the Affairs Department and the
Syariah Court in Malaysia. A second purpose of the study was
to determine the extent to which these new laws advanced the
position Muslim women inof Malaysian society. A third
purpose was to alert Muslim women and the public on possible
injustices which might arise in the implementation of the
law under an all male kadi (Syariah judge) system.

KANITA, the Women's Association of
Universiti Sains Malaysia and the Joint Action Committee of

organised a on 'SyariahPenang Workshop and Civil Laws:
Developments, Implementation and the Position of Muslim
Women'. More than 150 participants from public and private
organizations attended the workshop. Researchers of the

project, Mehrun Siraj,KANITA Zaleha Muhammat, Norlia
Zakaria and Jamilah Karim Khan presented papers on different

Law relating to marriage, divorce

Lalitha a joint-paperMenon presented on the comparative

were
1)
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position of women under Civil and Syariah law. The following
the main recommendations of the workshop;

aspects of Islamic Family
and polygyny, while two civil law experts, Lim Kah Cheng and

position of a woman councillor
to ensure that women are give

To formally institute a
in the Syariah Court,

On 23rd September, 1989,



adequate and just hearings throughout the proceedings.
2)

3)

4)

5)

6)

This study draws upon these problems in a more fundamental
way by looking into the status of Muslim women under the
current trend of practices of Syariah law in Malaysia. A
major obstacle to the study was in the compilation of
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least in terms of increasing women's representations in
Court.

law
in
the

j constituted
equitable
States

implementation,
where the
instituted
throughout
Peninsular, Sabah and Sarawak.

To urge the Syariah
of standardization

through
of cvi;
systematic
different

To implement constant retraining programmes for kadi,
to ensure that they are acquainted with new rules and
procedures of Syariah law within the State and are able
to interpret them fairly without prejudice of gender
and class.

immediately develop a systematic system of compiling
Qn ------ 4___ -------- -,4-------- 4.X.-

of ]

To look into the possibility of training women kadi
since there is nothing in the Qur'an or Hadith. Which
says or suggests that a woman cannot be a kadi. This
will formally advance the status of Women under Islamic
law a well as ensure more equitable judgements to be
passed at I

To :
statistics on marriage
division of property 1
ensure that the system <
systematic and standardized.

authorities to speed up procedures
or interpretation and

a formal judiciary process
evidence can be constituted and

and equitable manner
Malay States in the

To urge the government to look into grey areas of the
law concerning the rights of Muslim women under Civil
law. Some problematic areas highlighted were in
Guardianship, Citizenship, Immigration, Income Tax,
domestic violence and rape. Many of these problematic
areas referred to the way in which Civil law intervenes
in the rights of Muslim women in areas like
Guardianship and Immigration and the way in which
Islamic law is silent on the rights of Muslim women in
crimes relating to rape and domestic violence.

j, polygyny, divorce and the
throughout the States and to
of compilation and upgrading is



statistics relating to marriage, polygyny, divorce and the

entries were made
with no follow ups. Hence, the outcome of the cases were not
known. In other discrepancy existed between the
statistics available in chief kadi'sthe office, in the
capital and those available at the district level. In some
states like Johore and Penang, districts did not send back
their statistics to the capital for compilation and this
made the procedure of counting very tedious indeed. Some
states were also better in updating cases than others and
this seemed to be dependent on the efficiency of the staff
of the Islamic Affairs Department.

To facilitate the research, KANITA printed standard monthly
forms marriage,of divorce, for divorce andreasons
polygyny. Researchers entered the within eachcases
district, for every month, for a four year period between
1985 to 1988. When 1988 figures were hot yet available (ie
not yet filed and not released to the researcher) the four

period of study extended fromyear to 1987.1984 The
resulting data analysed in this
statistical counting possibly Muslim marriages,
divorce, polygyny and division of property in the states of

Selangor,Johore, Federal Territory, Penang, Kedah and
margin ofKelantan. A of 5% probably existserror for
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; study is the most accurate
made for

cases, a

division of the property. Researchers had to count the cases
manually from file to file. In many cases,



counting or dummyproblems relating entries, ieto double
for example a person files for divorce, changes his orwhen

her mind and nothing more is heard of it. Such cases should
been struck off the files. For example, in polygyny, ahave

marriage in one state,person could apply for another then
realizes chance inthat he would have a better another
state, subsequently drop his application and resubmits it in
another.

Despite the methodological in thisproblems encountered
it is hopedstudy, that this study would make a worthy

contribution increasingly importantto the field of
knowledge on the advancement of the status of Muslim women
under Islamic law.
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Chapter One
The Syariah In Malaysia

by
Mehrun Siraj

Made up as it is of several different states, Malaysia
a complex legal historyhas but the one fact that emerges

clear and undeniable is that the Syariah has been a part of
the law of the Malays since became Muslims in thethey

Syariah was introducedfourteenth century.1 The into the
existing law not appliedand was therefore solely but in
conjunction with the Malay customary law or Adat. The
Undang-Undang Melaka or Hukum Kanun Melaka is the earliest

code to contain provisions based on Islamic Law.known The
code is believed to have been started by Sultan Muhammad

sometime between 1424 andShah, 1444. This first part of
the code is predominantly Adat but the influence of Islamic

seen in the manyLaw is sections that refer to the law of
God after stating the position according to the Adat. The
code was completed during the reign of Sultan Muzaffar Shah
(1445-1458) and by then had two major parts that were

1



Islamic Law - the law of sale and procedure andexclusively
occupation ofthe family and Portugueselaw.2 The Dutch

did not affect the legal system which was allowed toMelaka
without Undang-Undang Melakacontinue Thechange. was

Englishin intherefore force Melaka when the Law was
introduced to the then Straits Settlements by the Charters
of Justice. Sir Stamford Raffles, while in Penang between

and 1810, had collected the manuscripts of the laws in1805
force in the Malay states and his translation of the Undang-

published in 1818. Despite such clearUndang Melaka was
evidence, the British view no lawswas that the Malays had

justified in establishingand they were therefore a legal
system based on English law.3

The other Malay states had laws that were similar to
the Malacca laws. Pahang the Legal Digest was issuedIn
during the reign of Sultan Abdul Ghafar (1592-1614 SA.D.).

of the provisions in this Digest were based on IslamicMany
Law. The state of Perak had several codes, the Law of the
Monarchy, the Undang-Undang Dua Belas and the Ninety-nine
Laws of Perak. The Kedah Digest is based on the Undang-
Undang Melaka as were the Johore Laws. The latter was

to in the early twentieth century by the inclusion ofadded
translations ofMalay the Turkish and Egyptian Codes on

Islamic The MajallahLaw Ahkam Johore and the Ahkam
Syariah Johore.

2



of Justice introduced English law to theThe Charters
existence of Muslim Law inStraits Settlements ignoring the

The following po”tion of the judgment of Sir BensonMelaka.
Maxwell in Regina v. Willans suggests a reason for this:

This reason can also allegations ofaccount for the the
British that Muslim Criminal Law was barbaric and cruel when
in fact, English law was no different.

English law ousted the Muslim Law as the basic lawThe
of the land, relegating it to the field of Family Law and a

against the religion.few offences This occurred in the
Malay states as well when they came under the protection of

British throughthe Treaties with the Sultans. Although
English Law was not introduced to the Malay states in the

itthat in the Straits Settlements, itway was was
nevertheless received and absorbed into the Malay states.
The legislation was either based on English statutes or on
other models that onhad been based English law. The
Syariah was applied only to Family Law and certain offences
against the religion. series of legislationA was passed

3
for this purpose.s

judges and Mohammedan
testimony of
which can devolve ipso
acceptance upon a
different faith."®

"... a system of law which according to its own
principles, can only be administered by Mohammedan
u..j-- —□ ’Ichammcdan arbitrators, upon the

Mohammedan witnesses is not a system
facto and without express

Government and people of



Muhammedan MarriagetheStraits Settlements,theIn
Muslimregistration ofthe1880 provided forOrdinance,

the Registration ofIn Perakdivorces.andmarriages
Order in Council 1885 andMuhammedan Marriages and Divorces
regulated marriages andDivorce Rules, 1889the Muhammedan

thein Selangorcorresponding law wasThedivorces.
inand Divorces Order

Council 1886 and the Muhammedan Inheritance Order in Council

1893.

Muhammedanthereplaced bylawsearlyThese were

andPahangPerak, Selangor,ofStatesfourthe
thereplaced byof 1900 wereEnactmentsSembilan. The

Registration Enactment,DivorceMarriage andMuhammedan
This was included in the Revised Edition laws of the1930.

Federated Malay States 1935.

against religion there were someIn regard to offences
Council' like Perak Adultery byearly in theOrders

in Council 1894, the Perak Muhammedan toMuhammedans Order
in Councilin Fridays Order 1885, thePray

Selangor Muhammedansof adultery among
Regulations, 1894 and the Negeri Sembilan Mosque Attendance
Order in Council, 1887. These early laws were replaced by

4

Registration of Muhammedan Marriages
Council 1885, and in Negri Sembilan, the Mas Kahwin Order in

Marriage and Divorce Registration Enactment, 1900 in each of
Negeri

Mosques on
Prevention



States.the Muhammedan Laws Enactment, 1905 in all the four
time and infrom timeenactments were toThese amended

Laws Enactment,it was replaced bv the MuhammedanPahang
In 1937 all the earlier laws were replaced by the1933.

Muhammedan Offences Enactment, 1937.

The Malay States also enacted legislation to constitute
Muslim ReligionCouncils of and Malay Custom. The

were firstenactments enacted in NegeriPerak, Selangor,
and Pahang in 1949.Sembilan In Perak this enactment was

replaced in 1951 by the Council of Muslim Religion and Malay
Custom Enactment 1951 and this was further amended in 1959
and 1962. Perak also had a Baitulmal, Zakat and Fitrah
Enactment enacted in 1951.

In Kedah a Muhammedan Marriages (Separation) Enactment
passed in 1913/1332 whichwas set out the detailed

provisions for divorce especially in regard to the process
of Syiqaq. This, was amended a number times andof as
amended was included in the Revised Laws of Kedah. Kedah
also had a Syariah Courts Enactment, first enacted in 1918
and the Religious Observance Enactment, first enacted in
1911 and a Council of the Religion of Islam and Malay
Custom, first enacted in 1948. Perlis had legislation based
on the Kedah laws.

5



of proclamations and noticesa numberIn Terengganu,
were issued relating to the Islamic Law including the Courts
Enactment,; 1930, the Prohibition of improper intercourse

1342, Punishment forEnactment, of FridayNon-observance
Baitul-Mal1341,Prayers, Enactment, 1356, Suspended

Marriage Notice 1345', Return of Conjugal Marriage Notice,
Kathis1346, Rules for Courts 1348, Rules during Puasa,

1351, and Rates of Maskahwin, 1353. These were replaced in
1937 by the Muhammedan Marriage and Divorce Enactment, 1937.

In Kelantan there were a number of early laws including
the Syariah Courts Enactment, 1327, the Majlis Ugama Islam
dan Adat Istiadat Melayu Enactment 1915, and the Muhammedan
Marriage and Divorce Enactment, 1911. The Muhammedan
Marriage and Divorce Enactment was amended a number of times
and replaced by the Muhammedan Marriage and Divorce
Enactment, 1938. A Muhammedan Offences Enactment was also
enacted in 1938 replacing earlier legislation on compulsory
attendance at Friday consumption of alcohol andprayers,
breach of the fasting in Ramadan. The Majlis Agama Islam
and Istiadat Melayu Enactment, 1938 replaced the Majlis
Enactment of 1915. There was also a Mosques Enactment of
1938.

the Wakaf Enactment, 1914 and the
Registration of Marriage and Divorce Enactment, 1914. In

6
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1919 were enacted the Offences by Muhammedans Enactment and
the Determination of Muslim Law Enactment. There was also a
Baitulmal Enactment, 1934 and a Zakat and Fitrah Enactment

The Registration1957. of Muslim Marriage and Divorce
Enactment was amended several times and included in the
Revised Laws of Johore. the MuhammedanSo Offenceswas
Enactment.

The first Council of Muslim Religion and Malay Custom
was constituted in Kelantan on 24th December 1915 and this
was followed by Kedah and the other States in 1949. Thus
Perak had the Council of Religion Enactment 1949, Negeri
Sembilan the Council of Religion and Malay Custom Enactment,
1949, Selangor the Council of Religion and Malay Custom

Enactment, 1949. Some States like Johore had a
religious department, first constituted in the 1880s. Other
states had religious departments attached as administrative
authorities to the Majlis. The Majlis was the body which

advice togave matters relating to Muslim
affairs.

In Sabah and Sarawak the basic law
Law and in the early days Islamic Law
part of the native customary law. In Sarawak the law was
codified to extent insome the Undang-undang Mahkamah

7

Enactment, 1949 and Pahang the Council of Religion and Malay
Custom

the Ruler on

was administered as
was Native Customary



Melayu, which was first drafted in 1915. The bulk of the
is with betrothal, marriage, divorce andlaw concerned

misconduct. In Sabah there is a law text purportingsexual
be a model or guide for the native courts.to The Undang-

undang Mahkamah Adat Orang Islam was drafted in 1936. The
bulk of the rules deal with sexual offences.

The states of Negri Sembilan, Pahang, Perak and
Selangor were federated under the name "Federated Malay

ArticleStates". 4 of the 1895 Agreement excluded Islam
from the matters on which the Resident was empowered to give
advice. The Johore Constitution of 1895v and the Trengganu
Constitution of 1911s both provided that isIslam the
religion of the state. This recognition of the importance
of Islam however did not that the Syariahmean was
implemented in its totality. In reality it was applied only
in matters relating to the family and the religion.

After the Second World War, reorganization of the
territories in the peninrula resulted in the formation of
the Malayan Union and later, in 1948 the Federation of
Malaya. With Independence, the Federation of Malaya
Agreement replaced by the 1957was Constitution. The
position of

Article 3 provides:
3. (1) Islam is the religion of the Federation;

8

Islam in these constitutions is as reflected in
the present Constitution of Malaysia.



(2) State other

(3)

(4)

Again it must be pointed out that this Constitutional
provision does not that the Syariah will applymean in all
matters. The legislative powers of the Federal and State
governments are delineated in the Constitution. Article 74
provides:

74. (1)

9

or the
First
Schedule).

other ]
of Head

authorise

Article derogates
provision of

any power to
other

the ]
Yang

all
and

from
this

but other
and

Without prejudice to
conferred on it ] 

make laws with respect to

Nothing in this
any other
Constitution.

religions may be practised in peace
harmony in any part of the Federation.

The Constitution of the States of
Melaka, Penang, Sabah and Sarawak shall
each make provision for conferring on
the Yang di-Pertuan Agong the position
of Head of the religion of Islam in thatState.

Inv every state other than States not
having a Ruler the position of the Ruler
as the Head of the religion of Islam in
his State in the manner and to the
extent acknowledged and declared by the
Constitution of that State, and, subject
to that Constitution, all rights,
privileges, prerogatives and powers
enjoyed by him as Head of that religion,
are unaffected and unimpaired; but in
any acts, observances or ceremonies with
respect to which the Conference of
Rulers has agreed that they should
extend to the Federation as a whole each
of the other Rulers shall in his
capacity of Head of the religion of
Islam authorise the Yang di-Pertuan
Agong to represent him.

by any make lawson it by any other Article,Parliament may make laws with respect to any
of the matters enumerated in the Federal List
— •u‘-- Concurrent List (that is to say, the

or Third List set out in the Ninth



(2)

to

(3)

(4) general

Islamic Law and the matters which it governs are set
out in List II, the State List:

gifts,

charities

10

and
and

Without prejudice to
laws conferred on
Article
make laws
matters <
(that is to say,

+■ Va zx XT x x*%4“lx O «Vx

List.

specific
ing any

of the matters enumerated in the Lists
set out in the Ninth Schedule the
generality of the former shall not be
taken to be limited by the latter.

and
mosques orcreation and punishment" c“

professing the Muslim religion
that religion, except in regard to

included in the Federal List; the
-ion, organization and procedure of Muslim
which shall have jurisdiction only over
professing the Muslim religion and in

any of the matters included in

The power to make laws conferred by this
Article is exerc.i sable subject to any
conditions or restrictions imposed with
respect to any particular matter by this
Constitution.

any power to
conferred on it by

the Legislature of
; with respect
enumerated in

Where general as well as
expressions are used in describing

the matters enumerated
out in the Ninth

former shall

', gifts, partitions, and non­
trusts; Muslim wakafs and the

and regulation of charitable and
trusts, the appointment of trustees and

- 7- r---- -3 in respect of Muslim
religious and charitable endowments, institutions,
trusts, charities and charitable institutions
operating wholly within the State; Malay customs;
Zakat Fitrah and Bait-ul-Mal or similar Muslim
revenue; mosques or any Muslim public place of
worship; creation and punishment of offences by
persons professing the Muslim religion against
precepts of that religion, except in regard
matters included in the Federal List;
constitution ------- • ■ • - - -
courts, which shall have jurisdiction <
persons professing the Muslim religion
respect only of any of the matters Lvxuuvu
this paragraph, but shall not have jurisdiction in

make
any other

a State may
any of the

the State List
(that is to say, the Second List set out
in the Ninth Schedule) or the Concurrent

to the Federal
personal and family law
4’1'? Muslim religion,

succession,
marriage,

1. Except with respect
Territory, Muslim Law and £ —
of persons professing the
including the Muslim Law relating to
testate and intestate, betrothal, ______3_,
divorce, dower, maintenance, adoption; legitimacy,
guardianship, gifts, partitions, --
charitable trusts; Muslim wakafs
definition and regulation of charitable
religious . ’
the incorporation of persons
trusts



which the Statein relation toare the mattersThese
matter requiring commentlegislatures can enact laws. One

creation and punishment offences byofis "the persons
professing the religion of Islam against precepts of that

included inreligion, in theexcept regard to matters
TheList". is emphasised isportion thatFederal

significant in it prevents duplication of offences.that
offence is prescribed by Federal law, the stateWhere the

has no authority to legislate on it even if it is an offence
against the precepts of the religion. likeHence offences

and sodomy are not included in the state enactments asrape
they are already in the Penal Code. Extra-marital relations
with consent is not an offence under the Penal Code even if
it amounts to Incest. The State enactments have therefore
provided for this in varying degrees of seriousness: khalwat

close proximity, zina fornicationor and sumbangor or
incest. Some states also have perbuatan tidak sopan which
is less serious than khalwat.

After the formation of the Federation of Malaya, most
states had only one enactment dealing with all matters
governed by Islamic Law. They were:
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respect of offences except in so far as conferred
by federal law; the control of propagation of
doctrines and beliefs among persons professing the
Muslim religion; the determination of matters of
Muslim Law and doctrine and Malay custom.



1959Penang Administration of Muslim Law Enactment,

Kedah Administration of Muslim Law Enactment, 1962
Perlis Administration of Muslim Law Enactment, 1964

Muslim Matrimonial Courts

Since the eighties however, many states have attempted
improve the administration ofto Islamic Law by enacting

legislation to deal with specific issues. For example the
Family Law Enactments® aimed codifyingat thewere
principles governing family relationships. changesSome
were introduced to improve the position of There waswomen.
some controversy as to whether this was "reform" and whether
the Syariah could be "reformed". The first and fundamental
source
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of the Syariah is the Qur'an, believed by Muslims to
be of divine revelation.

Kelantan Syariah Courts and
Enactment, 1966
Kelantan Council of Religious and Malay Custom
Enactment, 1966
Johore Administration of Muslim Law Enactment, 1978
Sabah Administration of Muslim Law Enactment, 1978
Pahang Administration of the Religion of Islam and
Malay Custom Enactment, 1982.

Selangor Administration of Muslim Law Enactment, 1952
Trengganu Administration of Islamic Law Enactment, 1955
Pahang Administration of the Law of the Religion of
Islam Enactment, 1956

Melaka Administration of Muslim Law Enactment, 1959
Negeri Sembilan Administration of Muslim Law Enactment,
1960



there is no

Qur'an 32:2

His Prophet,God throughlaws were promulgated byIf the
the laws?changes to(s.a.w.), how < an man makeMuhammad

even in theTahir explained thatMahmood hasProfessor
possible provided theIslam,context of reforms are

following techniques are used:

which different1. take threecan

(a)

(b)

(c) a

2.

3.

4.
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an eclectic choice between the corresponding legal
principles of the various schools of Islamic Law;

Takhayyur
forms:

under the doctrine of
legal principles may be

"The revelation of the Book of which
doubt is from the Lord of the worlds."

preference for
legal opinion
principle.

Ijtihad: under the doctrine of Ijtihad the
settled legal principles may be interpreted
by the jurists in accordance with the changed
social conditions in any country at any pointof time.10

the evolution of a new
two conflicting

j problem or by
or more such

conflicting solutions
jurists in relation to

enforcement of one of the
provided by various
controversial cases;

Talfiq which means
legal rule by combining 1
juristic views on the same
blending certain parts of twoviews.

an obsolete or lesser-known
over a generally accepted

Siyasa syariah under this principle the state
can abandon a principle of the traditional
law nob by express supersession but by
directing its courts that it shall not
entertain any case based on such a principle.
In the course of time such principles becomeobsolete.



The techniques mentioned above enable the Syariah to be
static andMuslim law is not and need not be"reformed".

of thethe set parametersmodification withinwith slight
and alltimesallit suitable forSyariah becomes

circumstances.

After the codification of the Family Law, the next move
of evidence andtowards the Criminal Law and the lawswas

Again Kelantan state tocriminal procedure.
enact the Syariah Criminal Code in 1985.

Other enactments relating to the Syariah are:
Evidence Enactment of the Syariah Court
Kedah Enactment No. 8 of 1990
Kelantan Enactment No. 2 of 1991
Pahang Enactment No. 1 of 1990

Syariah Criminal Procedure Enactment
Kedah Enactment of 1988
Melaka Enactment No. 2 of 1986

The state of Sarawak is reported to have enacted six
laws dealing with various aspects of the Administration of
Muslim Law.
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was the first



The Selangor Administration of Islamic Law Enactment of
intoit comesEnactment whenthe 1952will replace1989

Islam areregulating Conversion toIts provisionsforce.
Section 67challenged in court as being ultra vires.being

ofattained thewho hasthat ageprovides personany
majority according to1the Syariah - baligh - may convert to

around fifteen yearsThe age of baligh is set atIslam.
of eighteenof majoritythan thetherefore lessand age

The question ofthe Age of Majority Act 1971.years under
eighteen can convertage ofthewhether a

raised in thatparent's consenthis or herwithout was
CourtThe Supremecelebrated case of In re

or guardian has"a non-Muslim parentof the view thatwas
affectingchoice of various issuesthe right to decide the

maj ority. .an infant’s life until he reaches the age of
infantreligious practice shallthe right of of the
behalf untiltherefore be exercised by the guardian on her

she becomes major."

The other section that is being challenged is section
which provides that the minor children of a convert will70

be converted to Islam at the same time. This section has
been questioned because it does not consider the wishes of
the non-Muslim spouse of the convert or the children who may
be mature enough theirto have views though stillown
minors. It will be interesting to see how the Supreme Court
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person below



decides these issues.

Muslim Law is administered by the Syariah Courts "which
the religionhave jurisdiction only over persons professing

of any of the matters includedof Islam and in respect only
jurisdiction inbut shall not haveparagraph,thisin

respect of offences except in far as conferred by federalso
is is thefederal law that referred toThe

Courts (Criminal Jurisidction) Act 1965, ActSyariah 355
revised Act increased the sentencing(Revised 1988). The

of the Syariah Courts to imprisonment for a term notpowers
fine not exceeding fiveexceeding thousandthree years,

ringgit, whipping not exceeding six strokes or a combination
of all of these.

Administration of MuslimThe Enactments of theLaw
various states set out in some detail the^ jurisdiction and

of the Syariah Courts. Some provisions in thepowers
enactments appeared to imply that the Syariah courts were
subordinate or inferior to the civil courts.

Section 45(b) provides:
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provided in this Enactment
rein shall derogate from or

Civil
shall derogate
powers of the

law."13

As an example,
Section 4 of the 1952 Selangor enactment provides:

"Save as expressly
nothing contained herein
affect the rights andCourts.1,14



"Nothing in this Enactment contained shall affect

The result of this subordination of the Syariah courts
that many decisions of the Kathi’s court were avoidedwas

by fresh applications to the civil courts whose decisions
upheld though they in conflict with the earlierwere were

This less than satisfactorydecisions. state of affairs
led to the inclusion of Clause 1A to Article 121 of the
Federal Constitution. Clause 1A reads:

The effect of this constitutional amendment is that there
will no longer be any overlapping in the jurisdiction of the
Syariah courts and the civil courts and consequently there
will no longer be conflicting decisions from the two courts.

It should be stressed that
relation to

a particular matter. If it has, the civil courts cannot
entertain the application. If it does not have
jurisdiction, than the civil courts must necessarily assume

"The courts
jurisdiction in respect I16 shall have

matter within

any civil
or

the proper question to ask
is whether the Syariah court has jurisdiction in

referred to in clause
no jurisdiction in respect of any 
the jurisdiction of the Syariah Courts."

the jurisdiction of any civil court and in the
event of any differences or conflict arising
between the decision of a court of the Kathi Besar
or a Kathi and the decision of a civil court
acting within its jurisdiction, the decision ofthe civil court shall prevail."



jurisdiction regardless subj ect matter and theof the
For example the parties may haveparties to the dispute.

been married to and the subjecteach other matter of the
claim may jointly-acquired matrimonialbe Ifproperty.
however one party ceases to be a Muslim, the Syariah court
will not have jurisdiction over the case and the application
must be brought to the civil courts.

Another example is where Muslim andboth spouses are
the wife seeks an injunction to restrain her husband from
molesting her. The Syariah court can issue this injucntion
only if matrimonial proceedings are pending. If the wife
does not wish to get a divorce, she must seek her injunction
from the High Court. In the case of Faridah bt. Dato Talib
v. Mohamed Habibullah bin Mahmood17 the learned judge held
that the High Court had jurisdction to grant the injunction
because an

of the Syariah court.

One
in most states to provide for a

three-tier system - the Kadi's court, the Chief Kadi's
Court, the Court of Appeal. The Court of Appeal will
replace the present Syariah Appeal Committees and will have
permanent members (unlike the present ad-hoc system) as well
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it was to restrain the defendant from committing
actionable wrong which does not fall within the jurisdiction

final point to note is that the Syariah courts are
undergoing reorganization



The Kadis themselves willas definite rules and procedures.
have training "to improve their competence and professional
status and to make., them more confident.

Muslimin AdministrationThe offences the of Law
by and in all the statesEnactments large theare same

differencesthough exist with regard to thesome may
imposed.punishment For this study, the Perak Enactment of

1965 is used. In this enactment, offences fall under Part
begins by providing that theIX which Enactment will apply

only to persons of the Muslim religion. So a non-Muslim who
commits withan offence a Muslim will not be prosecuted
although the latter may be.

of the offencesSome relate failure toto perform
religious duties, for example, section 148 which provides
that any male Muslim above the age of fifteen who fails to
attend prayer on Friday at mosque shall be punishable witha

fine not exceeding fifty dollars unless hisa absence is
excusable under Muslim law. The more commonly prosecuted
offences are the buying and selling of food for immediate
consumption during the fasting month of Ramadan (section
149(1)) and eating, drinking and smoking during daylight
hours in Ramadan (section 149(2)), both of which carry a
prison sentence, of seven days for
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the former, and, fifteen
days for the latter, in addition to a fine.



The "sexual" offences are set out in detail in sections
154 to 157. Sub-section 1Section 154 deals with khalwat.

provides that a male Muslim "who is found in retirement with
other than a woman

who by reason of consanguinity, affinity or fosterage he is
forbidden to marry" punishable for khalwat withshall be
imprisonment not exceeding three months or with a fine not
exceeding three hundred dollars. Sub-section (2) refers to

Muslim who abets an offencea female punishable under sub­
section (1). This difference in terminology suggests that

principal offender is the man while the woman is merelythe
an abettor. The punishment however is the same for both.

In the case Pendakwa Mahkamah Syariah Perak v. Abdul
Mubin Zainab1®dan the brother-in-law Zainabof had
informed the Ketua Kampung and others that there was a man
in Zainab's house. The witnesses alleged that they found
Zainab and Abdul Mubin alone together in the house. Abdul
Mubin's explanation was that he had helped Zainab's child

was involved in anwho accident and she had invited him
Zainab, who was twice-divorced had two children fromhome.

her first husband and two from the second. On the night in
question, three of the watching T.V. at a
neighbour's house while the fourth was asleep. The court
decided that neither of the accused had a valid reason for
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and in suspicious proximity to any woman,

children were



being together in boththe house at night and found them
guilty of khalwat. Both were fined $250/- each.

Although section 154(1) does not apply to a case where
the man is with a woman he is prohibited from marrying, sub­
section (4) applies in such cases and the punishment is the

for sub-section (1).same as

The interesting provision is sub-section which(6)
empowers the court to commit to
six months, any is foundwoman who guilty of an offence

section 154.under This provision may be invoked for the
protection and rehabilitation of young girls.

The marginal note to section 155 reads "Adultery" but a
more appropriate translation for zina would be fornication
because section 155 applies to single persons as well as
married ones.
to have sexual intercourse with a woman whom he knows is the
wife whileof another sub-section (2) applies where the
woman is not married. Both carry the punishment of up to
one year's imprisonment fine not exceeding $1,000/-.or In
sub-section (3), a woman who abets an offence under sub­
section (1) (2) commits an offence punishableor with
imprisonment not exceeding six months and fine not
exceeding $500/-. Again the woman is only the abettor but

21

Section 155(1) makes it an offence for a man

a Home for a period of up to



for this offence her punishment is less severe than that for
the man.

This offence is must beharder to prove thereas
evidence of sexual intercourse. Rarely are there eye­
witnesses and usually a conviction is thesecured when
parties confess and plead guilty. Occasionally however a
woman is convicted because she is unmarried but pregnent.
The birth of her child is evidence of her adultery. In the

Pendakwa Mahkamah Syariah Perakcase of the
accused was found guilty of an offence under section 155(3)
and fined $300/-. The evidence was that she had delivered a
baby boy in the home of her parents. There was no evidence
of any marriage. this case, there were witnessesIn who
testified that the accused had had a child.

another case, PendakwaIn Mahkamah Syariah Perak
Ishak and Fatimah, the allegation was that Fatimahv.

had delivered a child fathered by Ishak, barely five months
after her marriage to Desa. The child was registered as

child.Desa1 s The prosecution tendered as evidence the
confessions of both accused. Six witnesses testified that
both committing zina. The accused
however denied the offence. The learned judge held that
there was insufficient evidence of zina. He explained that
a confession relating to zina could be withdrawn at any time
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Fatimah,2°

accused had^ admitted



deniedby the partiesbothaccused. thisIn case,
committing the other evidenceoffence and as there was no
apart from the confession, both accused were acquitted. The .
learned judge however did indicate that a fresh charge could
be laid against Fatimah because delivering a child less than
six months presumption thatafter her' marriage raised the
the child marriage andconceived thehad been before
therefore she was resumedguilty of zina. the caseWhen

a childhowever, the prosecution was unable to prove that
bornin facthad Fatimah thenbeen alleged. wasas

acquitted.

Since a confession orconviction depends on either a
evidence illegitimate child, it isof the birth of an
possible that where two persons are charged with committing

offence with each other, one may be convicted while thethe
escapes punishment.other the Sabah case of PegawaiIn

Pendakwa the woman had confessedMUIS v. to
the zina and had been convicted and sentenced. The man who

his confession was acquittedwithdrew on the ground that
evidence from fourthere male eye-witnesses, thewas no

woman’s confession bound only herself and could not be used
finallyagainst him, and that his confession could be

withdrawn leaving no evidence against him. The unfortunate
mechanical application ofresult from the the law in this

case gave rise to some misconceptions about the justice that
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It was believed thatwas being meted out to both accused.
that the manbeing discriminated against and

Professor Ahmadhad escaped a politician.because he was
result could be avoided ifIbrahim has suggested that such a

ta'azirthe learned judge had regarded the offence as a
haddoffence not as therequiring the same strict proof

punishment for theoffence Indeed, since the
under the Enactment is not the hadd punishment, theoffence

considered a ta'aziroffence could quite rightly have been
offence.

One point regarding appeals from convictions. In
Azmi bin Maimon bt.the case of Ariffin and Abdullah v.

unfortunatePendakwa Mahkamah Syariah Melaka: the
had their sentences increased from two monthsappellants

from siximprisonment to a half for the man andtwo and
weeks to two months for the woman, a warning perhaps of the

appealing to higher authority regarding actiondanger of
that is condemned by the law. Those who do not understand
the Islamic view of marriage and society tend to regard this
condemnation as out-dated and an intrusion into the privacy

The justification for state intervention inof individuals.
this very personal area has been succintly expressed by Haji

inAbdullah hisSulaiman Administrationpaper, "The of
Islamic Law in Malaysia and the Syariah Haji
Sulaiman writes:
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Courts." 2 s

the woman was

of zina.23




