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SATU KAJIAN KEMURTADAN ORANG MELAYU DI MALAYSIA

ABSTRAK

Umat Islam di Malaysia, dikejutkan dengan berita yang mengatakan bahawa
ramai orang Melayu telah murtad dan masuk agama Kristian. Ini telah menimbulkan
rasatidak puas hati orang Islam terhadap orang Kristian dan sesiapa sahaja yangkeluar
dari Islam. Objektif kajian ini adalah untuk mengkaji kedudukan kemurtadan dalam
Islam, meneliti kermurtadan orang Melayu di Malaysia dan menganaliza demogarafi
golongan Melayu yang murtad. Pengkaji telah menggunakan kedua-dua metod
qualitatif dan quantitatif dengan ‘library research’ serta “field research.” Oleh kerana
golongan murtad Melayu menyembunyikan diri, tidak ada data rasmi tentang jumlah
mereka. Pengkaji telah mencari di Internet untuk memastikan kewujudan mereka.
Adalah didapati bahawa mereka memang wujud tetapi jumlah mereka adalah dalam
lingkungan ratusan bukan ribuan. Ramai antara mereka meninggalkan Islam, masuk
agama Kristian atau menjadi atis. Sering dilaporakn oleh pengkaji kes-kes murtad
bahawa kemurtadan berlaku dalam kalangan orang Melayu kerana kurang pendidikan
agama. Walaubagaimana pun, kajian ini mendapati kebanyakan orang yang murtad
mempunyai tahap pendidikan dalam agama Islam yang tinggi, malah, ada diantara
mereka telah mempelajari Usuluddin dan Figh di peringkat universiti. Kebanyakan
mereka telah melalui sekurang-kurangnya 11 tahun pelajaran agama disekolah.
Diantara puncautamakemurtadan adalah, mereka diperkosa oleh guru agama sewaktu
kelas mengaji, mereka dimaki kerana mereka gay dan ada yang mendakwa bahawa
mereka menerima ‘hidayah’ Kristian dan Atis. Ada juga yang tidak puas hati dengan
beberapa Hadis dan fakta sains Quran. Kebanyakan murtad hidup dalam dua alam,

satu sebagai murtad beli keluar dari rumah dan sebagai seorang Islam yang alim bila

Xii



berada dirumah. Sekiranya kita berjaga-jaga terhadap anak kita dan lebih perihatin
terhadap golongan LGBT dan boleh cari jalan memblok portal anti-Islam, nescaya

gejela keluar lislam dapat di kurangkan.
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A STUDY ON MALAY APOSTATES IN MALAYSIA

ABSTRACT

Muslims in Malaysia were shaken about four years ago with news that
so many Malays have converted to Christianity, resulting in a show of open
animosity towards Christians and anyone who leaves Islam. The objectives of
this research are to evaluate the position of apostasy in Islam, to examine the
legal position of apostates in Malaysia and analyse their demographics. Both
qualitative and quantitative research methods were used, which involved library,
as well as field research. Since Malay apostates are very secretive of their
apostasy, there is no official data on the number or Malay apostates. The
researcher had to search through the Internet, identify and contact the Malay
apostates to ascertain their existence. It was found that rumours about Malay
apostasy to be true, butin terms of numbers, it was grossly exaggerated. Many
Malays have left Islam to embrace Christianity and Atheism. This study has
found that many of the apostates are well grounded in Islamic studies and some
of them have even studied Usuluddinand Figh until university level. Most of the
apostates have at least 10-12 years of religious studies in Malaysian school. This
study found that the main cause of their apostasy has been the sexual abuse the
apostates had experienced during their religious classes when they were young,
not being accepted as gays, marriage to non-Muslims and having had received
Christian and Atheists ‘Hidayah’ and dissatisfaction with some Hadiths and
Quranic claims. Most of the apostates live a double life, one as Christians or
Atheists while outside their home and as pious Muslims once at home. It is

proposed that if we should be more vigilant about our children, change our

Xiv



attitude towards, the LGBT community, and block the anti-Islamic materials on

the Internet, we would be able to prevent apostasy to a great extent.
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CHAPTER 1

INTRODUCTION

1.1 Preface

In April 2020, the Mufti of Perak, Tan Sri Hurusaini Zakaria expressed his
views saying that the issue of apostates should not be seen as a personal conflict of
beliefs among individuals but it must be seen in the perspective of national security.*
Islam is the very ‘soul’ of Muslims and any attempt to get out of Islam is not only
frowned upon but also met with violent opposition. Tan Sri Hurusaini Zakaria, has in
the past made some exaggerated claims that 250,000 Muslims have left Islam and
100,000 among them have become Christians. ? Such claims were also made by
Benjamin Stephen, a Malay apostate who is a Christian pastor now. He says that
10,000 Malays have accepted Christ as their saviour in Johor.® Then, during the
"Allah”™ And Christology Seminar on 6 May 2014 at UiTM, it was reported by
yahoo.com.sg, that Pertubuhan Muafakat Sejahtera Masyarakat Malaysia (Muafakat)
president Abdul Karim Omar as saying that Christians will outnumber Muslims by the
year 2100.% Looking at all these claims, it does appear that Muslims in Malaysia have

cause to be alarmed and the peace of the nation threatened.

In August2017 a Malaysian group known as the ‘Atheist Republic Consulate

of Kuala Lumpur,” held its first gathering at an undisclosed location. The group

1 https://www.bharian.com.my/berita/nasional/2020/04/673835/kerajaan-perlu-
tangani-isu-murtad-lebih-serius-mufti-perak. Retrieved on 14.12.20

2 https://www.malaymail.com/news/malaysia/2014/03/24/no-muslim-tried-to-leave-
religion-over-past-decade-minister-says/640889 Retrieved 3.4.29

3 https://www.youtube.com/watch?v=brA5_Ul4mPI Kesaksian Benjamin Stephen
Retrieved 4.4.19

https://sg.news.yahoo.com/christians-continue-grow-outnumber-us-2100-says-
muslim-072950638.html Retrieved 3.4.19



https://www.bharian.com.my/berita/nasional/2020/04/673835/kerajaan-perlu-tangani-isu-murtad-lebih-serius-mufti-perak
https://www.bharian.com.my/berita/nasional/2020/04/673835/kerajaan-perlu-tangani-isu-murtad-lebih-serius-mufti-perak
ttps://sg.news.yahoo.com/christians-continue-grow-outnumber-us-2100-says-muslim-0
ttps://sg.news.yahoo.com/christians-continue-grow-outnumber-us-2100-says-muslim-0

uploaded a picture of their gathering with many Malay looking faces.®> Once news of
the Atheist gathering went viral, the deputy minister in charge of religious affairs,
Asyraf Wajdi Dusuki declared, “We need to determine whether any Muslims attended
the gathering and whether they are involved in spreading such views, which can
jeopardize the aqidah of Muslims.” Shahidan Kassim, the UMNO parliamentarian,
called for atheists to be hunted down. The event sparked an uproar leading to threats

of death and violence against the group on social media.

The Mufti of Negeri Sembilan, Datuk Mohd Yusof Ahmad, created a stir that
rocked the country recently when he declared that Islam prescribed the death penalty
against Muslims who leave Islam.® The reality is there is no provision for the death
penalty in the Negeri Sembilan state enactment, instead Section 48 of the Enactment
punishes Muslims who claim to be not Muslims with a fine of not more than RM5,000

and a jail term of not more than three years’ or both.’

1.2 Background of the Study

According to Jabatan Agama Islam Wilayah Persekutuan, apostasy or ‘riddah’
or ‘Irtidad’ in Islam, from the language perspective, means returningto a previous state.
Ibn Faris in his book, Mu’jam Maqayis al-Lughah (2/386) says, “The words ‘ra’ and

‘dal’ give the meaning of returning to the previous state of ‘kufur.’®

5https://www.facebook.com/AtheistRepublic/posts/the-atheist-republic-consulate-of-
kuala-lumpur-malaysia-held-its-annual-gatherin/1500361950050659/ Retrieved
22.5.19

6 The Malay Mail Online: Malaysia can’t enforce, but penalty for leaving Islam is
death, mufti reminds apostates. Retrieved 9 August 2017.

7 Section 48, Enactment Section 48 Enactment No. 4 of 1992 Syariah Criminal
(Negeri Sembilan) Enactment 1992, Part IV — Offences Relating to Agidah,

8 https://muftiwp.gov.my/ms/artikel/irsyad-fatwa/irsyad-fatwa-umum/2064-25
Pengertian Murtad Retrieved 4.4.19



Seen from an Islamic perspective, apostasy is leaving the religion of Islam to
the embracement of another religion. One becomes an apostate either through his
words, actions or intentions. It can happen as an act of a joke, rebellion or conviction

of the heart.

The vast majority of Sunni and Shia jurists held that for adult men, apostasy
from Islam was a crime as well as a sin, an act of treason punishable with the death
penalty, typically after a waiting period to allow the apostate time to repent and to
return to Islam®. Wael Hallaq states that "a culture whose lynchpin s religion, religious
principles and religious morality, apostasy is in some way equivalent to high treason
in the modern nation-state".** According to Abdul Rashied Omar, the majority of
modern Islamic jurists continue to regard apostasy as a crime deserving the death

penalty.*

BBC carried two opposing views of modern Islamic scholars on apostasy in
March 2006.% Abdelsabour Shahin, an Islamist writer and academic at Cairo
University, told the BBC that although Islam in principle enshrined freedom of belief,
there were severe restrictions on that freedom. "If someone changes from Islam to kufr
(unbelief), that has to remain a personal matter, and he should not make it public,"*?
he said. In otherwords, an apostate in a Muslim society, accordingto this view, forfeits

his freedom of expression. If he goes public he should be executed, says Dr Shahin.

9 Wael, B. H. (2009). Sharia, Theory, Practice and Transformation. Cambridge
University Press.

10 1bid.

11 Omar, A. R. (2009). The Right to Religious Conversion: Between apostasy and
Proselytizing. In M. Abu-Nimer, & D. Augsberger (Eds.), Peace-Building by,
between and beyond Muslim and Evangelical Christians. Lexington Books. Pg
179-194

12 http://news.bbc.co.uk/2/hi/south_asia/4850080.stm What Islam saysabout
Religious Freedom. Retrieved 4.4.19

13 1bid.



He says there is an authoritative and unambiguous hadith which calls for the killing of
the apostate - "He who changes his religion should be killed", says Shahin, quoting

from the sayings of the prophet.**

Abdelmouti Bayoumi of the Islamic Research Academy in Cairo, disagrees and
told the BBC that the generality of the aforementioned hadith has been restricted by
another hadith fromthe prophet.** Bayoumi says thataccordingto thathadith changing
one'sreligionalone isnotenough forapplying capital punishment. He says the apostate
has also to be found working against the interests of the Muslim society or nation -
only then should he be executed. An apostate in this perspective is a traitor. He is
punished, notforwhathe believesin, butforwhathe doesand which could be harmful

to the interests of the state.®

The Malaysian way of dealing with apostasy has been less harsh. Although it
has provisions in the various State Enactments onleavingIslam, such asimprisonment,
finesand lashes none of them have death penalty in their Enactmentsalthough the PAS
led government of Kelantan and Terengganu are planning to introduce the death
penalty for apostasy in their Hudud Bill.Y” The Malaysian way of handling apostasy
has been through counselling sessions and a call for repentance. For instance, in
Melaka apostates go through 6 months of counselling, and if during this time they
repent, they are let go. Similarly, the state of Negeri Sembilan is determined to safe

apostates by couselling the offenders by giving them three couselling sessions. In fact,

14 1bid.

15 http://news.bbc.co.uk/2/hi/south_asia/4850080.stm What Islam saysabout
Religious Freedom. Retrieved 4.4.19

16 |bid.

17 Syariah Courts (Criminal Jurisdiction) Act 1965 (“Act 355”)



all states require apostates to undergo counselling sessions, instead of punishment.

Punishment is only meted out if the apostates insult Islam or spread false doctrine.

1.3 Problem Statements

This study was initiated based on three problem statements as mentioned below:

1.3.1 Many Malays have been found to have apostatised.

A Malaysian group known as the ‘Atheist Republic Consulate of Kuala
Lumpur,” held its meeting in August 2018 atan undisclosed location. The group had
many Malays in it and yet it uploaded a picture of their meeting.* Once news of the
meeting went viral, Shahidan Kassim, the UMNO parliamentarian, called for group
members, especially those who looked Malay, to be hunted down. The event sparked
an uproar leading to threats of death and violence against the group by their own
Facebook friends.” Today, their Facebook is frozen. It appears like the Malays in the
group had relied on Article 11 of the Malaysian Constitution which guaranteed

Religious Freedom does not apply to them.

Christianity is another threatto the ‘akidah’ of Muslims. The number of reports
of Muslims converting to Christianity is alarming.2° Some of these apostates become

Christian priests and convert other Malays to Christianity, notable among them are

18 https://www.facebook.com/AtheistRepublic/posts/the-atheist-republic-consulate-
of-kuala-lumpur-malaysia-held-its-annual-gatherin/150036 1950050659/
Retrieved 22.5.19

19 https://says.com/my/news/malaysia-launches-investigation-on-atheist-group-over-
alleged-malay-members Retrieved 22.5.19

2020 https://www.malaymail.com/news/malaysia/2014/03/24/no-muslim-tried-to-
leave-religion-over-past-decade-minister-says/640889 Retrieved 3.4.29



Pastor Joshua Helmi, Benjamin Stephen and Jamaluddin. News like this create a lot of

fear among Muslims.

1.3.2 No Legal Way to Leave Islam

Non-Malay Muslims, when they want to leave Islam, they go to the Sharia
courts to have a declaration that they have left Islam and have the word, ‘Islam’
removed from their MyKad. Malays apostates, on the other hand, do not go to the
courts by they go ‘underground’ and pretend to be Muslims among us. There are
hundreds of Malay apostates in Malaysia today. Some of them are quiet while some

are openly provocative about Islam on the social media.

Early in the 1980s some Malay individuals have attempted to leave Islam but
all their attempts backfired as the Malay community threatened the lives of those who
wanted to apostate, notable among them are Lina Joy and Aishah Bukhari. They fled

the country and now reside overseas.

1.3.3 Once a Malay-Muslim always a Malay-Muslim

The Hadith is very clear, 'lIf somebody (a Muslim) discards his religion, kill
him." The Quran is also very clear, no one is forced into Islam and no one is allowed
to leave Islam unlessthe actof becominga Muslim was at fault. Muslims are extremely
faithful to Islam and any deviation is frown upon and leaving Islam is considered not
only a sin but also an act of treason and as such Malay apostates are negatively
perceived by other Muslims. Itis the duty of one Muslim to safeguard the ummah. The
problem is, there is no standard punishment for Muslims who leave Islam in Malaysia

and apostates find ways to overcome the law.

Apostates, finding themselves unable to leave Islam, disguise themselves as

pious Muslims and live among us. They men put on a show by wearing the ‘kopia’



and the women put on a show by wearing the hijab. They go to the mosque, fast,

celebrate Hari Raya to blend in the society.

1.4  The Research Objectives

The aims of this study are

1. To evaluate the position of apostasy in Islam.
2. To examine the legal position of Malay apostates in Malaysia.
3. To analyze the real position of Malay apostates in Malaysia.

1.5 Research Questions
1. Do Muslims have aright to apostate under the Shariah?
2. Doesthe Civil Law recognize Malay apostates in Malaysian.

3. How serious is Malay apostasy cases in Malaysia?

1.6  The Scope of the Study and Limitation

This study focuses particularly on Malay apostasy, specifically of those bom
as Malaysian Malay Muslims. The study does not concern those born Muslims from
Mualaf parents. The reason is that the circumstances of Mualaf parents becoming
Muslims are varied and unique. Furthermore, there has been so many publications
about Mualaf apostates but not a single publication that focused purely on Malay
apostates without lumping them together with Mualaf apostates in Malaysia. The fact
is the Malay apostates found in previous research are those who were adopted by non-
Malays while they were young and grew up as non-Muslims.2! Cases like Juli

Jalaluddin, Adlin and Aishah Bukhari (chapter four) are isolated cases which received

21 Written data provided by Pn Maimun Chief Researcher, Makahmah Wilayah
Persekutuan on 8 December 2020



a lot of media attention. All of them fled the country. Lina Joy’s case went to the civil
courtbutwhen shewastold to go to the shariacourtto get a declaration of herreligious
status, she too fled the country. This study also does not look at cases of apostasy
outside Malaysia because the Researcher wants to focus on Malay apostasy within the

legal framework of Malaysia.

1.7  The Significance of the Study

1.7.1 Great Impact on Policy Makers

This study can have a great impact on policy makers on how they can be more
apostasy friendly to bring Malay apostates back to Islam. Thus far, no Malay Muslim
hasevertried seekingthe courts help to declare himself as an apostate. Malay apostates
fearthe authoritiesand they are convinced that they do notstand a chance in the Sharia
courts. Only Mualafs who experienced failed marriages and those raised in a non-
Muslim environment, turn to the sharia courts forare-affirmation of their non-Muslim

status.

1.7.2 Help Parents and Guardians

This study can help parents and guardians to be extra careful in choosing
religious teachers to teach their children. It will also help them understand the need to
monitor the religious classes as this study shows that many children go through

traumatic moments when they are molested by their religious teacher.

1.7.3 Bring Back the LGBT Community

This study can help Muslims in general in helping the LGBT community
overcome their feelings for the same sex without condemning them. The harsh

treatment gays get from religious people seems to be a major cause of why the gays



community leave Islam. The approach taken by Ustaz Ebit Lew? would be effective

in bringing many LGBTs back into Islam’s fold.

1.7.4 Aligning Hadith with Context

There are some Hadiths, for instance, the hadiths of Sahih Bukhari, among
them, the drinking of camel urine as a cure for diseases, the Prophet (saw) prohibition
of urinating while standing, if one is too lustful, one can release the lust with a goat
etc. There is amovement for reformation in the study of Hadith by people like Shabir

Ally? and Shaykh Atabek Shukurov.? their efforts most likely would bear fruits

1.8  Literature Review

This study will explore the literature review on apostasy under three themes,
namely, Punishment for Apostasy, Freedom of Religion and Apostasy Cases in
Malaysian Sharia Courts. The following literature review is based on Ph.D disertations,

Masters Degree Thesis, and published articles in Journals.

1.8.1 Punishment for Apostasy

There was a PhD dissertation entitled, Punishing Apostasy: the case of Islam
and Shariah law re-considered by Declan Patrick O’Sullivan, of Institute of Middle
Eastern and Islamic Studies, Durham University for his dissertation, 2003 where he
talks about what makes a person a Muslim and he goes on to explore how punishment
IS meted out to apostates. He outlines that Punishment for Shariah crimes as being

three. 1. hudud, (fixed punishments stated within the Qur'an), 2. gisas (retaliatory

22 https://kisahdunia.com/video-hangat-mengenai-isu-Igbt-ustaz-ebit-lew-nekad-
jumpa-kaklong-kawasan/ Retrieved 7.12.19

23 https://lwww.youtube.com/watch?v=k2940LBhO7k Taking Balanced Approach to
Hadith | Dr. Shabir Ally Retireved 7.12.19

24 https://lwww.youtube.com/watch?v=Mb2MOsjzetQ Ending Over-Reliance on
Hadith | Shaykh Atabek Shukurov. Retrieved 7.12.19



punishment) which comes together with diyat (blood-money) and, 3. ta'zir
(discretionary punishment).® After his analysis of the punishments he concludes that
there is a misunderstanding among Islamic theologians and Islamic jurists to equate
the concept of apostasy to treason. He says that it is a misguided belief to think that
both acts as being the same. He argues that the ambiguity can be identified in the
definitions of the words, ‘apostasy’ and ‘treason’ that are used to relate to acts of
disbelief in Islam. The vague boundaries between the definitions provide no precise
separation from one act to another, which can cause particular problems when dealing

with punishing blasphemy and apostasy, especially with the death penalty.

The Research Gap: This PhD dissertations looks at the apostasy situation in a
general sense and it stands to reason that to equate apostasy to treason is a little odd
nowadays. If one were to apply his logic to the situation in Malaysia, in the context of
the 21st century, equating apostasy to treason is a little far-fetched for one leaves Islam
because he is insulted for being a gay. He leaves Islam not because he has committed
treason but he is not accepted for what he is despite the fact that he wants to be a
Muslim. In fact, the LGBT community do not leave Islam but rather they are pushed

out of Islam.

While O’Sullivan argues about Muslims scholars being confused about
apostasy and treason, Mohamad Azam makes a distinction between blasphemy and

apostasy in hisbook, Islamic Law in Malaysia: Issues, Developmentand Challenges.26

25 O’Sullivan, D.P. (2004) Punishing Apostasy: The case of Islam and Sharia’a law
Re-Considered. Phd Thesis. Institute of Middle Easternand Islamic
Studies.Durham University. p. 18

26 Mohamed Azam Mohamed Adil (2018). Punishment for Apostasy: The
Contemporary Views. As found in Islamic Mohamed Azam & Hashim Kamali
(Ed) (2018) Islamic Law in Malaysia: Issues, Development and Challenges. CLJ
Publications, IAIS Malaysia. Pg. 45-68.
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Accordingto him, the majority of the classical jurists have subsumed the discussion
of blasphemy under apostasy and this is the reason why both apostasy and blasphemy

carry the same punishment, i.e. the death penalty.?’

Blasphemy in Islam is a very broad concept which comprises, “all utterance
expressive of contempt for God, for His Names, attributes, laws, commands and
prohibitions...such is the case for instance, if a Muslim declares that it is impossible
for Allah to see and hear anything, or that Allah cannot endure to all eternity. Or that
he is not one (walid)...All scoffing at Nabi Mohammad or any other Prophets of Allah
is also to be regarded in Islam as blasphemy.”?8 According to Kamali,? there is no
clear distinction made between blasphemy and its allied concepts such as apostasy
(riddah), heresy (zandagah) and disbelief. Mohamed Azam argues that it is crucial to
determine the principal act of blasphemy in Islam, so that it could be separated from
apostasy. Blasphemy in its principal offence includes the reviling of God and the
prophet (saw), and a contemptuous rejection of His injunctions. These could lead the
blasphemerinto beingan apostate. Buta mere renunciation from Islam, however, does
not usually constitute blasphemy 30 Apostasy could take place without any

contemptuous or hostile attack on Islam.

21 Al-Mawsu’a al-Faghiyya, vol. 22 (Kuwait, Wizara al-Augaf wa Shu’un al-
Islamiyyah, 1992AD/1412AH) pg 92-110; As found in Mohamed Azam
Mohamed Adil (2018). Punishment for Apostasy: The Contemporary Views. As
found in Islamic Mohamed Azam & Hashim Kamali (Ed) (2018) Islamic Law in
Malaysia: Issues, Development and Challenges. CLJ Publications, IAIS
Malaysia. Pg. 45-68.

28 Clark, T & T (1908) The Encyclopedia of Religion and Ethics. James Hastings
(ed) pg 672 As found in Ibid.

29 Kamali, M.H. (1997) Freedom of Expression in Islam. Cambridge, Islamic Texts
Society. Pg 214

30 Al-Mawsu’a al-Faghiyya, vol. 22 (Kuwait, Wizara al-Augaf wa Shu’un al-
Islamiyyah, 1992AD/1412AH) pg 92-110; As found in Mohamed Azam Ibid.
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The Research Gap: While this distinction is valid and stands to reason, it
doesn’t have much of an impact in Malaysian courts as Hudud punishment is not
enforced on Apostates but Ta’zir. Furthermore, the Malaysian Shariah Courts take a

amiable approach towards reforming the apostate via counselling sessions.

In another publication, Hashim Kamali argues in his book, Islamic Law in
Malaysia: Issue and Development3! that the Quran does not prescribe temporal
punishmentforapostasy butonly inthe hereafter. Those killed forapostasy during his
lifetime, was because of blasphemy and treason and not because of one’s conviction
of his faith in Islam as being lost or faded. According to Kamali, the position of Islam
has always been the same, i.e., the apostates lose all their good points they had gained
while being Muslims and they will be punished by God in the hereafter. He further
saysthatsome Muslim jurist have made apostasy punishableby death while some have
advocated a tazir punishment. In Malaysia, only the Civil High Court can pass a death
penalty, shariah courts do not have the jurisdiction to impose the death penalty for
apostasy. Shariah courts impose the tazir punishment which involves imprisonment,
flogging, public disclosure, admonitions and fines. However, he goes on to say that
“there is a total legislative vacuum concerning apostasy in Malaysia as there is no
written law, statute, State Enactment or Federal Territory Act that would apply to a
Muslim who renounceslslam. Noristhere any law to determine whether such a person
can be arrested or detained for any purpose, whether punitive or solicitation of
repentance, letalone a specific procedure for adjudication and sentencing of persons

who do not repent.”32

31 Kamali, M. H. (2000). Islamic Law in Malaysia, Issues and Developments. Kuala
Lumpur: limiah Publishers Sdn Bhd. pg 209

32 Kamali, M. H. (2000). Islamic Law in Malaysia, Issues and Developments. Kuala
Lumpur: lImiah Publishers Sdn Bhd. pg212-213
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The Research Gap: While the Researcher agrees with Kamali on state of affair
as far as the Islamic ruling on apostasy, he however feels that to say that there is a total
legislative vacuum concerning apostasy in Malaysia with no written laws whether in
the states or at the Federal level, is erroneous. This thesis will outline some of the

statutes that exist.

In her publication by PhD candidate, Nor Ashikin Md Nasir, from Academy of
Islamic Studies, University of Malaya.33 highlights that there is a lack of a standard
legal framework relating to the renunciation of Islam among the Malaysian states and
as such a standard punishment for apostate is almost impossible to carry out. She has
identified two main Malaysian sharia categories, one with laws against it and the other

with no provisions for apostasy.

In first category, apostasy is considered a crime in the state of Perak, Kelantan,
Terengganu, Pahang, Melakaand Sabah. The crime of apostasy is known with various
labels, such as, attempted apostasy, insulting Islam, apostasy to avoid action by the
religious authorities. Action could also be taken if anyonehad said words or have done

actions that could be taken to mean as apostasy.

The second category is employed by some states by not labelling apostasy as a
crime, but as misguided and apostasy seekers are sent to akidah rehabilitation centre
or they are sent for religious counselling until a repentance is gained from them. This
is the approach taken by Pulau Pinang, Negeri Sembilan, Selangor, Federal Territory,

Kedabh, Perlis, Johor, and Sarawak.

33 Md Nasir, N., & Ismail, S. (2017). Keluar Agama Islam di Malaysia:
Permasalahan dari sudut Undang-Undang. Journal Of Shariah Law Research,
1(1). doi:10.22452/http://doi.org/10.22452/JSLR.vol1nol.8
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However, the states of Kelantan, Melaka, Sabah despite categorizing apostasy

as a crime, have chosen counselling session instead of punishment.

The Research Gap: Nor Ashikin has listed about the non-uniformity of state
sharia laws which deal with apostates but she is silent about Malay Muslims leaving
Islam. This thesis however, will argue that the various state laws are of no significance
when Malay apostates bypass the court system through migration out of the country
or through the leading of a double life: being a ‘Muslim’ on the outside but a Non-

Muslim on the inside.

A similar view is expressed by Mohamed Azam Mohamed Adil in a paper
presented at the 3rd. ASLI Conference.* While the right to freedom of religion is
guaranteed to all religions, classical Muslim jurists argue for a restrictive scope of the
right to freedom of religion in Islam. According to these classical Muslim jurists,
Muslims who intend to leave the Islamic faith are subject to the death penalty. These
classical Muslim jurists argue that the right to the freedom of religion only applies to
those who wish to convert to Islam. Once an individual becomes a Muslim, he is
prohibited from converting out of Islam. In Malaysia, although the Federal
Constitution guarantees the right to freedom of religion, Muslims who intend to
renounce Islam or who have apostatised, in reality, face considerable obstacles, among

others, various punishments for apostasy.

Although Article 11(1) of the Federal Constitution guarantees the right to

freedom of religion, it seems that some states have penalized Muslims who renounced

34 Mohamed Azam Mohamed Adil (2006). Law of Apostasy and Freedom of Religion
in Malaysia. This article is based on a paper presented at the 3rd. ASLI
Conference, Organized by the East China University of Politics and Law,
Shanghai, 25-26 May 2006.
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Islam. This can be seen in the states of Pahang, Perak, Terengganu, Melakaand Sabah.
In the states of Sabah, Kelantan and Malacca, Muslims who intend to renounce Islam
are detained at the Islamic rehabilitation centre for counselling purposes to keep their

Islamic faith. Other states are silent on the provision of apostasy.

Given the provisions of Articles 11(1) and 3(1) of the Federal Constitution, the
writer is of the view that the law of apostasy must be standardized and uniformed.
Provisions on punishment and mandatory detention at the Islamic rehabilitation centre
for apostasy should be reviewed. He surmises that the Negeri Sembilan’s law on
apostasy will be a good model for adoption, whereby Muslims who intend to leave the
Islamic faith undergo a counselling process for reversion back to Islam through
repentance. It the counselling fails, apostates are given the liberty to leave Islam.
The Research Gap: While the writer laments that the sharia laws are not uniform in all
states in Malaysia when by right, they should be. He proposes the Negeri Sembilan’s
model for all states to follow. However, it was found through this research that the
non-uniformity of Sharia laws or even a uniform sharia law throughout Malaysia is
not an issue to apostates, for they beat the Sharia court system by remaining

‘underground.’

1.8.2 Freedom of Religion for Malays

This part of the literature review would look into whether Muslims are given
the right to leave the Islamic faith and to choose and professany religion they wish as

guaranteed under Article 11(1) of the Federal Constitution.
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Mohamed Azan Mohamed Adil, in his PhD dissertation, The Malaysian State
and Freedom of Religion: A Conceptual Analysis with Reference to the law of Apostasy **°
suggests that any law introduced to restrict the right to freedom of religion is contrary
to the Malaysian Constitution, the supreme law of the country, and can be seen as an
infringement of human rights in the eyes of the International law particularly under
Avrticles 18 of the Universal Declaration of Human Rights of 1948 (UDHR of 1948)
and the International Covenant of Civil and Political Rights of 1966 (ICCPR of 1966)
respectively. Though Malaysia is not a signatory of the UNDR, 1948 and the ICCPR.
1966 but by virtue of the 1972 Charter of the Organization of the Islamic Countries
(OIC) in which Malaysia is a part of, declared that the provisions of human rights as
promulgated by the international law were in accordance with Islamic values.
Furthermore, the establishment of the Commission of Human Rights of Malaysia
(SUHAKAM) in 1999 shows the Malaysian government commitment to honour

International laws.

Having said that, he discusses five freedom of religion cases of Malays. The
first is that of Jamaluddin Othman,* who was detained under ISA for spreading
Christianity. The court held that his action cannot be considered as a threat to public
security and the case was dismissed. Next, the case of Meor Atiqulrahman® who was
expelled from school for wearing the turban. The court held that the dismissal was

unlawfulasitcurtailed hisreligious freedom and in the case of Hjh Halimatussaadiah®

35 Mohamed Adil, Mohamed Azam (2006) , The Malaysian State and Freedom of
Religion: A Conceptual Analysis with Reference to the law of Apostasy, SOAS,
University of London.

36 Jamaluddin bin Othman v Menteri Hal Ehwal Dalam Negeri, Malaysia & Anor
[1989] 1 MLJ 368.

37 Meor Atiqulrahman bin Ishak & Ors. v Fatimah bte Sihi & Ors [2000] 5 MLJ 375

38 Hjh Halimatussaadiah v Public Service Commission, Malaysia & Anor[1994] 3
MLJ 61; see also [1992] 1 MLJ 513.
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who was dismissed from public service for wearing a purdah against a government
circular which forbade wearing it. The mufti department advised the court that the
purdah was not obligatory and the court upheld its decision. Then, in the case of a
Chief Inspector, Zakaria Abdul Rahman,* who was advised by the Police force to end
his relationship with a lady for he was already married otherwise he would face
disciplinary action. He did not end it and disciplinary action was taken against him.
After the disciplinary action, he married his girlfriend. The Police Department
dismissed him. He sued his department. The court held that he cannot be punished for
the same crime twice and they also held that it infringed his religious freedom of
marrying more than one wife. Finally, the case of Lina Joy:* Lina Joy became a
Christian and relied of Article 11 of the Malaysian Constitution butthe courts held that

she was still a Muslim until a declaration is made by the Sharia Courts.

The Research Gap: Of the six cases mentioned above, we notice that Susie’s
case was a case of conversion to Islam not out of Islam. Meor, Halimatussaadiah and
Zakaria concerned cases of freedom within Islam not outside Islam. Jamaluddin was
charged under ISAin civil high courtbefore 1988. If he had been charged in the Sharia
court, the outcome would have been different. Lina Joy’s case did not go to the Sharia
Court, she fled the country. This study aims to look at Malays who want to go out of

Islam within Malaysia while relying on Article 11, Freedom of Religion.

In another paper by Samuri and Quraishi,* the authors argue that particularly

in Malaysia, freedom of religion has clear limitations, especially when it comes to

39 Zakaria Abdul Rahman v Ketua Polis Negara, Malaysia [2001] 6 CLJ 273; [2001]
3 MLJ 385;[2001]4 AMR 4111.

40 Lina Joy v Agama Islam Wilayah Persekutuan & Anor [2004] 2 MLJ 119.

41 Samuri and Quraishi (2014) Negotiating apostasy : Applying to “Leave Islam” in
Malaysia. Published at http://usir.salford.ac.uk/34740/ in 2014 Retrieved 3.4.19
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Muslims wishing to leave Islam. They critically review the process of application to
leave Islam in the state of Negeri Sembilan and provide clear cut decisions and their
legal rationale for accepting some applications and refusing others. They are however
very critical of the role of the Muftidepartmentplaysin the courtprocess. In their own

words,

“The paperis critical of the disproportionate discretion afforded to Muslim
bureaucrats in the Mufti’s Department with regard to determining an individual’s
religious rights” They argue that in Malaysia, the power to legally determine one’s
religion should be confined to the Sharia Court not the Mufti Department. They
welcome, the state of Negeri Sembilan’s government decision to introduce legal
provisions that may allow some Muslims to leave Islam without committing the

offence of apostasy.

The Research Gap. While the researchers have provided ample examples of
who was allowed to leave Islam and who was denied to leave Islam, there is a wide
research gap between the work of the above paper and this thesis. All the cases
mentioned are cases of Mualafs, wanting to leave Islam. This study focuses purely on
Malay Muslim apostates. However, it has to be acknowledged that the fate that befall
apostates in the sharia courts and the ratio decidendi of the cases in the Sharia courts

affects the attitude of Malay apostates towards the sharia courts.
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1.8.3 Apostasy Cases in Sharia Courts

Aston Paiva,*? on the other hand, mentions Malay apostates are able to enjoy
Freedom of Religion, in his online article, Religious Cases in the Malaysian Courts*3
Way back in 1983, the conflict between Sharia courts and Civil court was not a big
issue. This can be seen in the case of Abdul Rahim Bin Haji Bahaudin v Chief Kadj,

Kedah44which was decided by the High Court in Alor Setar, Kedah.

Abdul Rahim was a member of the Ahmadiyya Muslim Jema’at movement and he was
caught distributing religious pamphlets and documents relating to the Ahmadiyya
Muslim Jema’at, an offence under the now repealed section 163(1) of the

Administration of Muslim Law Enactment 1962 of Kedah.

In 1981, afatwa issued by the Majlis Ugama Islam of Kedah was gazetted. The
said fatwa says that whosoever believes in the teachings of the Ahmadiyya sect is an
apostate. Abdul Rahim’s only ground for the judicial review was that: as he is a
follower of the Ahmadiyya sect and the Majlis says that he is nota Muslim, therefore

the Majlis Ugama Islam and the Syariah courts have no jurisdiction to try him.

Justice Mustapha Hussain held: The Kedah State Administration of Muslim
Law Enactment 9, 1962, section 41(3)(a) and (b) conferred a jurisdiction to the Kadi's

or the Syariah Court only to Muslims. This means that non-Muslims, (and the

42 Aston Paiva is a Barrister-at-Law (Grays), Advocate & Solicitor of the High Court
in Malaya (Malaysia) practisingat Messrs Bon. The author is on the legal team
of Muhamad Juzaili [2015] 1 CLJ 954 (CA), Indira Gandhi [2015] 6 CLJ 35
(HC) and Magsood Ahmad & 38 Ors v Majlis Agama Islam Selangor & 4 ors,
High Court Kuala Lumpur, Application for Judicial Review No. 25-129-07/2014
(HOC).

43 http://www.themalaymailonline.com/malaysia/article/after-years-of-persecution-
ahmadiyyafollowers-seek-redress-at-civil-court; See also: ‘Syariah’ in Malaysia;
http://www.loyarburok.com/2015/09/23/syariah-malaysia/)

#411983]2 MLJ 370
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Applicantis anon-Muslim as declared by the Majlis itself,) are outside the jurisdiction

of the Majlis and its Syariah Courts.

One could at this juncture argue that this is a pre-1988 case, established prior
to the Article 121(1A), Amendment Act1988. Butin 1998, the state of Selangor issued
another fatwa, under the Administration of Islamic Law Enactment 1989, declaring
the Ahamadiyyah group to be ‘kafirs’ and banning four books concerning the

Ahmadiyah faith.

In April 2014, the Selangor Islamic State Department (JAIS) arrested 39
Ahmadiyah Muslims, including Pakistani, Indonesian and Indian nationals and three
minors, for performing Friday prayers in the community’s centre in Batu Caves. They
were arrested for allegedly failing to obtain written permission to use the premises.4>
The 39 members, who were ordered to appear before a Syariah court for their alleged
offence, applied for judicial review of the arrest. In July 2018, the Shah Alam High
Court, which heard their case, ruled that JAIS had no authority over Ahmadiyah
Muslims, and they were not covered under Syariah jurisdiction, precisely because the

1975 and 1998 fatwa had ruled that Ahmadiyah were ‘not Muslims’ in Malaysia.*6

This decision seems to have created a loophole in law which is not too obvious
as yet as most of the Ahmadiyyahs are Pakistani and Indian nationals with some

sizeable number of Malays. Malays who wish to leave Islam could actually make use

45 In violation of Section 97 of the Administration of the Religion of Islam (State of
Selangor) Enactment 2003. V Anbalagan, ‘JAIS has no right to stop Ahmadiah
Muslims, court rules’, Free Malaysia Today, 6 July 2018,
https://www.freemalaysiatoday.com/category/nation/2018/07/06/jais-has-no-
right-to-stop-ahmadiah-muslims-court-rules/. Retrieved on 30.9.19

46 73 V Anbalagan, ‘JAIS has no right to stop Ahmadiah Muslims, courtrules’, Free
Malaysia Today, 6 July 2018,
https://www.freemalaysiatoday.com/category/nation/2018/07/06/jais-has-no-
right-to-stop- ahmadiah-muslims-court-rules/. Retrieved on 28.9.19
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of the situation by becoming Ahmadiyyah and later go to Jabatan Pendaftaran Negara

to have the word ‘Islam’ removed from their MyKad.

In his book, ‘Khayalan atau Realiti? Perlaksanaan Undang-Undang Islam di
Malaysia, Mohamed Azam,4’ argues that, the freedom of religion as espoused in
Avrticle 11 (1) of the Malaysian Constitution is not absolute. Itis subject to Article 11
(4) which prevents non-Muslims from propagating their religious beliefs to Muslims
and Article 11 (5) to maintain public harmony, public health and morality. He goes on
to say that Article 11(4) of the Malaysian Constitution makes provisions that State
Legislatures and Federal Territories can enact laws that controls and prevent non-
Islamic doctrines and beliefs to be imparted to Muslims, as such, it becomes criminal
for non-Muslims to spread their beliefs to Muslims. However, the spreading of Islam
to Non-Muslims is acceptable. As a result, there are 10 states which have laws

preventing the propagation of non-Islamic religions to Muslims.48

He cites the case of PP v Krishnan a/l Muthu®®in which Maziah Jusoh, a Malay
had fallen in love with a married Hindu man, Krishnan. When Maziah found herself
not having a place to stay, she asked Krishnan if she could live with him and his wife.
Krishnan agreed and invited her to into his house. However, fights broke outamong
them. Krishnan forced Maziah to stop performing her solat and wanted her to embrace
Hinduism. The case came to the Temerloh magistrate courtand Krishnan was found

guilty and fined RM2,000 under the Penal Code and also under section 4(2)(i) of the

47 Mohamed Adil, M.A. (2018) Khayalan atau Realiti? Perlaksanaan undang-undang
Islam di Malaysia. Iham Books, 1AIS, Kuala Lumpur. pg 67.

48 Mohamed Adil, M.A. (2018) Khayalan atau Realiti? Perlaksanaan undang-undang
Islam di Malaysia. Tham Books, IAIS, Kuala Lumpur. pg 80.

49 PP lwn Krishnan a/l Muthu MA 83-146-2002 as found in Mohamed Adil, M.A.
(2018) Khayalan atau Realiti? Perlaksanaan undang-undang Islam di Malaysia.
Iham Books, IAIS, Kuala Lumpur. pg 81.
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1989, Pahang, with a fine of RM1,500 and imprisonment for 20 days.

The Research Gap: However, the propagation of non-Muslim ideology to
Muslims can be done in a subtle way as in an informal discussion among friends who
profess different religions. All it takes is an innocent question by a Muslim about the
religion of his non-Muslim friend. The non-Muslim would take this opportunity to
preach to the Muslim. Soon there will be a question and answer session between them.
If at all caught, he would claim that he was merely answering the Muslim friend’s

questions not preaching about his non-Islamic beliefs.

1.9  Methodology

Research methodology identifies the methods to gather data. These methods,
described in the methodology, define the means or modes of data collection or,
sometimes, how a specific result is to be calculated. % A methodology offers the
theoretical underpinning for understanding a set of methods, or best practices can be

applied to a specific case.5!

This thesis makes use of both qualitative and quantitative research strategies
using the Internet as the primary source to collect date. Apostates are in hiding. They
do notwant to be known by others however, they have a strong need to connect with
othersof theirown kind and the Internet provides themwith the anonymity and privacy

they need.52

50 Howell, K. E. (2013). Introduction to the Philosophy of Methodology. London:
Sage Publications

51 |bid.

52 Gaiser, T.Jand Schreniner A.E. (2009) A Guide to Doing Online Research.
London, SAGE. pg 14
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1.9.1 Kinds of Research Involved

This research will employ qualitative research technique as a method of
observation to gather non-numerical data to get answers to ‘why’ and ‘how’ a certain
phenomenon may occur.% Qualitative research approaches are employed across many
academic disciplines, focusing particularly on the human elements of the social and
natural sciences. Qualitative research is widely used by political science, social work,
and education researchers.>* Qualitative researches are very interpretative. Willis
expresses that facts are derived mainly from secondary sources, and which are
qualitative in nature and are governed by a variety of factors which are non-tangible

and difficult to measure.>6

For the purposes of this research, the researcher has on the most part relied on
qualitative approach because abstract, non-quantifiable variables such as, “Islam is
from Allah”, Islam is for the good of Mankind,’ ‘God does not exist,” “Jesus touched
me heart,” etc. are statements which are not easily quantifiable (measurable), and
complex connections between feelings, beliefs and statements exist, therefore the

qualitative approach is found to be the most applicable.

1.9.2 Methods of Data Collection

The researcher applied two methods of data collection techniques, namely,
‘library research’ and ‘field research.” This was done in order to collect adequate and

relevant data to address the research objectives of this study.

53 Given, L. M., ed. (2008). The Sage Encyclopedia of Qualitative Research Methods.
SAGE Publications, Los Angeles.
54 Given, L. M., ed. (2008). The Sage Encyclopedia of Qualitative Research

Methods. SAGE Publications, Los Angeles.
> Willis, J. W., (2007). Foundations of Qualitative Research: Interpretive and Critical Approaches.
London: Sage

%6 bid
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1.9.2(a) Library Research

Data gathered via library research is categorized as the secondary data.
Secondary data means the data is readily available and is used by anyone besides
researchers. This means that secondary data is not originally collected but rather

obtained from published or unpublished sources.>’

Library research includes data gathered from books written by Hashim Kamali,
Mohamed Azam, Mohammed Selim El-Alwa, Hooker, Mohamad Husin and many
others, published Phd dissertation, published Masters thesis, published academic
papers, The Quran, The Sunnah, Newspaper articles, Journals, Social Media

communication. Italso includes information gathered from internet search.

1.9.2(b) Field Research
Field research composes a number of research methods to solve the existing

research problems.

1.9.2(b)(i) Interview

Primary data was obtained through the interview of ex-Malay Muslims took
place via Facebook messenger. These Ex-Malays Muslims were identified via a search
on Facebook and through recommendations by friends. The author sentfriend requests
to these Ex-Malay Muslims and the request was accepted. A rapport was built up over

time and the Ex-Malay Muslim were open to talk.

Interview method and direct personal correspondence are two of the ways to
obtain primary data. Primary data is understood as datawhich are collected during the

conduction of a particular research. Therefore, in order to obtain primary information,

57 Walliman N., (2011) Research Methods The Basic. New York: Routledge.
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